IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JULI A LEE BLACKWELL : ClVIL ACTI ON
V.

CI TY OF PH LADELPHI A, et al. : NO 99-0015

VEMORANDUM AND ORDER

BECHTLE, J. MAY , 2000
Presently before the court is defendant the Gty of

Phi | adel phia's and the City of Philadel phia Ofice of the Oerk

of Quarter Sessions' (collectively "Defendants”) notion for

sumrmary judgnent. For the reasons set forth below, the court

will grant the notion.

BACKGROUND

Julia Lee Blackwell ("Plaintiff") filed the instant action
seeking relief under the Arericans with Disabilities Act of 1990
("ADA"), 42 U S.C. 88 12101-12213, and the Pennsyl vani a Human
Rel ations Act ("PHRA"), Pa. Stat. Ann. tit. 43, 8§ 951-63.°

Plaintiff, who has two years of coll ege education, worked as
a deputy clerk with the Cerk of Quarter Sessions. On June 24,
1996, Plaintiff retired fromher position after nore than 30

years of service. (Conpl. 1Y 10, 11 & 13.) Plaintiff was 55

! The court has jurisdiction over Plaintiff's ADA claim
pursuant to 28 U. S.C. § 1331. The court has jurisdiction over
Plaintiff's PHRA clai mpursuant to 28 U. S.C. § 1367.

The PHRA and ADA are interpreted in a coextensive nmanner
because they deal with simlar subject natter and are grounded on
simlar legislative goals. Ilmer v. Hollidaysburg Am Legion
Anbul ance Serv., 731 A 2d 169, 173 (Pa. Super. C. 1999).




years ol d when she retired. (Defs.' Mem of Law in Supp. of Mt.
for Suim J. at 3; Conpl. 7 10 & 11.)% Plaintiff asserts that
she was forced to retire because Defendants refused to provide
reasonabl e accommodations for her disability, in violation of the
ADA.® Plaintiff's alleged disability is bilateral carpal tunnel
syndrome. Plaintiff asserts that she began to develop pain in
her forearnms and wists in 1991. (Conpl. § 16.) In 1993,
Plaintiff was diagnosed as suffering frombilateral carpal tunne
syndrone. (Conpl. § 17.)

Plaintiff filed the instant action on January 1, 1999.
Def endants filed a notion for summary judgnent on Decenber 14,

1999. Plaintiff did not file a reply.

1. LEGAL STANDARD

Summary judgnent shall be granted "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law." Fed. R Cv. P.

56(c). A factual dispute is material only if it mght affect the

2 Def endants contend that Plaintiff's pension, based on

37 years of service, is at the maxi num percentage and is
approxi mately equal to the net salary she recei ved when she

wor ked. (Defs.' Mem of Law in Supp. of Mot. for Summ J. at 5.)

3 Plaintiff filed a charge of discrimnation with the
Pennsyl vani a Human Rel ati ons Conmm ssion in August 1996.
Plaintiff's claimwas cross-filed with the Equal Enpl oynent
Qpportunity Conm ssi on.



outconme of the suit under the governing law. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). Wether a genuine issue

of material fact is presented will be determned by asking if "a
reasonable jury could return a verdict for the non-noving party.”
Id. In considering a notion for summary judgnent, "[i]nferences
shoul d be drawn in the |light nost favorable to the non-noving
party, and where the non-noving party's evidence contradicts the
novant's, then the non-novant's nust be taken as true." Big

Apple BMN Inc. v. BMWWof N. Am, Inc., 974 F.2d 1358, 1363 (3d

Cir. 1992) (citation omtted).*

4 Rul e 56 further provides that:

When a notion for sunmary judgnent is nade and supported as
provided in this rule, an adverse party may not rest upon
the nere all egations or denials of the adverse party's

pl eadi ng, but the adverse party's response, by affidavits or
as otherw se provided in this rule, nust set forth specific
facts showing that there is a genuine issue for trial. |If

t he adverse party does not so respond, summary judgnent, if
appropriate, shall be entered against the adverse party.

Fed. R Cv. P. 56 (e). "The non-noving party nust raise 'nore
than a nere scintilla of evidence in its favor' in order to
overcone a sumary judgnment notion and it cannot rely on
unsupported assertions, conclusory allegations, or nere
suspicions or beliefs in attenpting to survive such a notion."
Wllnore v. Anerican Atelier, Inc., 72 F. Supp. 2d 526, 527 (E. D
Pa. 1999) (citations omtted). As the Court stated in Cel otex
Corporation v. Catrett, "the plain | anguage of Rule 56(c)
mandat es the entry of summary judgnent, after adequate tine for
di scovery and upon notion, against a party who fails to make a
showi ng sufficient to establish the exi stence of an el enent
essential to that party's case, and on which that party will bear
t he burden of proof at trial." Celotex Corp. v. Catrett, 477

U S 317, 322 (1986). Were no such showng is nmade, "[t]he
nmoving party is 'entitled to a judgnent as a matter of |aw
because the nonnoving party has failed to make a sufficient
showi ng on an essential elenent of her case with respect to which
she has the burden of proof." 1d. at 323.
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I11. DI SCUSSI ON

Def endants first contend that Plaintiff is not "disabl ed"
pursuant to the ADA. Defendants al so argue that Plaintiff was
not a "qualified individual" because she could not performthe
essential functions of her job and because the accommobdati on
Plaintiff requested would have constituted an undue hardship.

The ADA prohibits enployers fromdiscrimnating agai nst
"qualified individual[s] with a disability." 42 U S.C. 8§

12112(a). To establish a prima facie case under the ADA, a

plaintiff must prove that (1) she is disabled within the neaning
of the ADA; (2) she is qualified, with or wi thout reasonable
accommodation, to performthe job she held or sought; and (3) she
was term nated or discrimnated agai nst because of her

disability. See Deane v. Pocono Medical Center, 142 F.3d 138,

142 (3d Gr. 1998) (citing Gaul v. Lucent Techs., Inc., 134 F.3d

576, 580 (3d Gir. 1998)).

Under the ADA, the definition of "disability" is divided
into three parts. 42 U S. C. 8§ 12102(2). An individual nust
satisfy at | east one of these parts in order to be considered an
individual with a disability. 1d. The term"disability" is
defined as:

(A) a physical or nmental inpairnment that substantially

l[imts one or nore of the major life activities of [an]
i ndi vi dual
(B) a record of such an inpairnment; or

(C being regarded as having such an inpairnent.
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42 U.S.C. 812102(2)(A)-(C); 29 CF.R § 1630.2(g)(1)-(3).°
Plaintiff was diagnosed with bil ateral carpal tunnel
syndrone. (Conpl. 9T 16, 17 & 18.) Plaintiff apparently asserts
that bilateral carpal tunnel syndrone is an inpairnent that
renders her disabled under the first prong of the statutory
definition.?®
Det erm ni ng whether an inpairnment exists is only the first
step in determ ning whether an individual is disabled. To neet
the level of a disability, the inpairnment nust "substantially
[imt[]" one of the individual's major life activities. 42
U S C 8 12102(2)(A); 29 CF.R 8 1630.2(9)(1). Plaintiff does
not explicitly assert which major |ife activity was substantially

" Plaintiff does

limted by her bilateral carpal tunnel syndrone.
not assert that she was substantially limted either in her

ability to performmanual tasks or in her ability to care for

> Because the ADA does not define many of the pertinent

terms, the court is guided by the Regul ations issued by the Equa
Enpl oynment Opportunity Conmm ssion ("EEOC') to inplenent Title |
of the Act. See 42 U.S.C. 8§ 12116 (requiring EECC to i npl enent
said Regulations); 29 CF.R 8 1630.2. Regulations such as these
are entitled to substantial deference. See Chevron, U S. A, Inc.

V. Natural Resources Defense Council, Inc., 467 U S. 837, 844
(1984); Blumyv. Bacon, 457 U S. 132, 141 (1982); Helen L. v.
D Dario, 46 F.3d 325, 331-32 (3d Cir. 1995).

6

Plaintiff does not assert that she is disabl ed under
either the second or the third prong of the definition

! "Major life activities" are defined to include "those
basic activities that the average person in the genera
popul ation can performwith little or no difficulty.” 29 C F.R
8 1630.2(i) app. They include "caring for oneself, performng
manual tasks, wal ki ng, seeing, hearing, speaking, breathing,
| earning, and working." 29 CF.R 8 1630.2(i).
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hersel f.® However, Plaintiff does, inplicitly, contend that she
was limted in her ability to work. (Conpl. 1Y 16-33.)

The ability to work is clearly a major life activity. 29
CF.R 8 1630.2(i). Nonetheless, for Plaintiff's inpairnment to
rise to the level of a disability, her ability to work nust be
substantially limted by her condition. The term"substantially
[imts" is not defined by statute. However, under the
regul ations inplenenting the ADA, an inpairnment is considered
substantially limting when the individual is "unable to perform
a mpjor life activity that the average person in the general
popul ation can perform or when the inpairnment "significantly
restricts the duration, manner or condition under which an
i ndi vidual can performa particular major life activity as
conpared to the average person in the general population's
ability to performthat sane major life activity." 29 CF.R 8§

1630.2(j)(2) app.; Aldrich v. Boeing Co., 146 F.3d 1265, 1269

(10th Gir. 1998)(quoting 29 C.F.R § 1630.2(j)(1)). °

8 To the contrary, Plaintiff testified that she was "abl e
to do daily care.” (Blackwell Dep., 11/9/99, at 99.) Further,
she asserted that she was able to perform manual tasks including
buttoni ng buttons and | acing shoes. 1d. at 99-100.

Additionally, Plaintiff testified that her doctor indicated that
she is able to frequently lift and carry up to 10 pounds, use her
hands for non-repetitive actions such as graspi ng, pushing,

pul ling and perform ng fine mani pulation. 1d. at 115-16. See
Quzts v.USAIR Inc., No. CIV.A 94-625, 1996 W. 578514, at *16
(WD. Pa. July 26, 1996) (finding plaintiff not disabled by
carpal tunnel syndrome which did not "substantially Iimt" one or
nore major life activity).

o The EECC guidelines identify several factors to assi st
in the determ nation of whether a particular inpairnment is of
(continued...)



Wth regard to "working,"” the inability to performa single,
particul ar job does not constitute a substantial |imtation. 29
CFR 8 1630.2(j)(3)(i). Rather, the term"substantially
limts" nmeans that the plaintiff is significantly restricted in
the ability to performeither a class of jobs or a broad range of
jobs in various classes as conpared to the average person havi ng
comparabl e training, skills and abilities. [d.*

Plaintiff does not assert that she was significantly
restricted in the ability to performeither a class of jobs or a

broad range of jobs in various classes. She asserts only that

%(...continued)
such severity that it cones within the protection intended by the
ADA. Factors the court may consider in determ ning whether an
i ndividual is substantially limted in a nmgjor life activity
include (i) the nature and severity of the inpairnment; (ii) the
expected duration of the inmpairnment; and (iii) the permanent or
long terminpact, or the expected permanent or |ong termi npact
of or resulting fromthe inpairnment. 29 CF.R 8 1630.2(j)(2)
(listing factors); Criado v. IBM 145 F.3d 437, 442 (1st Gr.
1998) (sane); Aldrich, 146 F.3d at 1269-70 (sane).

10 The following factors nmay al so be considered in
determ ni ng whether an individual is substantially limted in the
major life activity of "working":

(A) [t]he geographical area to which the individual has
reasonabl e access; (B) [t]he job from which the individua
has been disqualified because of an inpairnent, and the
nunmber and types of jobs utilizing simlar training,

know edge, skills or abilities, within that geographi cal
area, fromwhich the individual is also disqualified because
of the inpairnment (class of jobs); and/or (C) [t]he job from
whi ch the individual has been disqualified because of an

i npai rment, and the nunber and types of other jobs not
utilizing simlar training, know edge, skills or abilities,
wi thin that geographical area, fromwhich the individual is
al so disqualified because of the inpairnment (broad range of
jobs in various classes).

29 C.F.R § 1630.2(j)(3)(ii).



she was unable to performher duties as a deputy clerk w thout a
reasonabl e accommodation. (Conpl. |1 31-33.) Thus, the record
does not support the conclusion that Plaintiff is substantially
limted in the major life activity of working. ™

Even assum ng, arguendo, that Plaintiff was substantially
limted in the major |ife activity of working, Plaintiff nust,
nonet hel ess, show that she is a qualified individual, that is,
that she is able to performthe essential functions of the job.
See 42 U.S.C. 8§ 12111(8) (stating that "qualified individual" is
one "who, with or wthout reasonable accommobdati on, can perform
the essential functions of the enploynent position that such
i ndi vi dual hol ds or desires").

"Essential functions" are defined to include the

"fundanental job duties" of a particular position. 29 CF. R 8§

1 In Quzts, the court found that "[u] nder the ADA, in
order to substantially limt one's ability to work, the
particul ar inpairnment nust constitute a significant barrier to
enpl oynent in general.” 1996 W. 578514 at *16 (citations
omtted). The court added that "the plaintiff nust provide sone
‘evidence of general enploynment denographics and/ or of recognized
occupational classifications that indicate the approxi mate nunber

of jobs ("few, " "many," "nost") fromwhich an individual would be
excl uded because of an inpairnment'" in order to sustain his
summary judgnent burden. 1d. (citations omtted) (finding that

plaintiff's inability to engage in sustained typing for
ei ght - hour wor kday "does not automatically render them
significantly limted under the ADA").

12 The determination of whether an individual with a
disability is "qualified" is nade in tw steps. 29 CF.R 8
1630.2(m app. First, a determnation is made as to whet her the
i ndi vidual satisfies the prerequisites for the position. |d.
Second, a determnation is nmade as to whether or not the
i ndi vidual can performthe essential functions of the position,

with or without a reasonabl e accommbdati on. 1d.
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1630.2(n)(1). Evidence of whether a certain function is
"essential" includes, anong other things: the enployer's judgnent
as to what functions of a job are essential; the anount of tine
spent on the job performng the particular function; the
consequences of not requiring the job holder to performthe
function; and the nunber of other enpl oyees avail abl e anong whom
the performance of a particular function may be distributed. 42
U S C 8§ 12111(8)(listing factors); 29 C.F.R § 1630.2(n)(3)
(sanme).

Def endants assert that a court clerk's "nost inportant
function" is witing. (Defs.' Mem of Law in Supp. of Mdt. for
Summ J. at 8.) Plaintiff agrees that "the nost inportant”
function of her job was witing and that "all court clerks [are]
required to be able to wite in |longhand." (Bl ackwell Dep.,
11/9/99 at 131.) Plaintiff stated that her job as a deputy clerk
required her to "wite for 6 hours or nore per day," file
docunents, and carry stacks of files weighing 20 pounds or nore.
(Defs.' Mem of Law in Supp. of Mdt. for Summ J. at Ex. 5.)
Plaintiff also testified that, because of her hands, both she and
her doctors had cone to the conclusion that she "could not work."
Id. at Ex. 7, p. 67-69 & Ex. 11, p. 17.

Plaintiff seenms to assert that a reasonabl e accommodati on

that would allow her to performthe essential functions of her

13 Whet her or not a particular function is essential is a
factual determ nation nade on a "case by case" basis. 29 CF. R
1630. 2(n) app.



position would be for Defendants to place her on light duty
and/ or provide "a co-worker [who would] assist [Plaintiff] in
performng her duties.”" (Conpl. Y 19; Defs.' Mem of Law in
Supp. of Mdt. for Sunmm J. at 14.)' Defendants assert that no
"light duty" positions existed at the Clerk's Ofice. (Defs.'
Mem of Law in Supp. of Mdt. for Summ J. at 4; Conpl. § 33.)

The court notes that although Defendants attenpted to
accommodate Plaintiff by tenporarily assigning a second person to
work with her, the ADA neither requires Defendants to continue

such an accommodati on on a permanent basis nor to create a "light

duty" or new permanent position. Simmernman v. Hardee's Food

Systens, Inc., No.94-6906, 1996 W. 131948, at *9 (E.D. Pa. March

25, 1996) (stating "[t]he ADA does not nmandate that the enpl oyer

create a "light duty" or new permanent position") (citations

14 The term "reasonabl e acconmpdati on” is open-ended: the
statues and regul ations of fer exanples, but caution that the term
is not limted to those exanples. 42 U S.C. 8§ 12111(9); 29
CF.R 8 1630.2(0); 29 CF.R 8 1630.2(0) app. For exanple, the
ADA |ists a nunber of other "reasonabl e accomodati ons” that may
enable the individual with a disability to performthe essenti al
functions of his or her job, including:

(A) nmaking existing facilities used by enpl oyees
readily accessible to and usable by individuals with
disabilities; and

(B) job restructuring, part-tine or nodified work
schedul es, reassignnent to a vacant position,
acqui sition or nodification of equipnment or devices,
appropriate adjustnment or nodifications of
exam nations, training materials or policies, the
provision of qualified readers or interpreters, and
other simlar accommodations for individuals with
di sabilities.

42 U.S.C. § 12111(9).
10



omtted); Soto-Ocasio v. Federal Express Corp., 150 F.3d 14, 20

(1st Cir. 1998) (stating that ADA does not require enployer "to

reall ocate job duties"” to other enployees); Glbert v. Frank, 949
F.2d 637, 644 (2d Cr. 1991) (interpreting anal ogous

Rehabi litation Act).' Thus, the court concludes that there

exi sts no genuine issue as to any material fact and that no
reasonable jury could find that Plaintiff is a qualified

individual wwth a disability under the ADA

V. CONCLUSI ON

For the reasons set forth above, Defendants' notion for
summary judgnent will be granted.

An appropriate O der follows.

s An enpl oyer is not required to provide an accommodati on
that is unreasonable or would i npose an "undue hardship." 42
U S C § 12112(b)(5) (A .
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JULI A LEE BLACKWELL : ClVIL ACTI ON
V. :
CI TY OF PH LADELPHI A, et al. : NO. 99-0015
ORDER
AND NOW TO WT, this day of My, 2000, upon

consi deration of defendants the Cty of Philadel phia's and the
City of Philadel phia Ofice of the Cerk of Quarter Sessions'
nmotion for sunmmary judgnent, it is hereby ORDERED that said
notion is GRANTED. Judgnent is entered in favor of defendants
the Gty of Philadelphia and the Gty of Philadel phia Ofice of
the Cerk of Quarter Sessions and against plaintiff Julia Lee

Bl ackwell on all counts.

LOU S C. BECHTLE, J.



